juries are removed from the picture, should much of the law of evidence be removed as well? Although rarely put in such stark terms, that conclusion reflects the conventional wisdom. 6 Yet while this may be the conventional wisdom, my aim here is to ask whether the conventional wisdom is correct and to suggest some reasons for believing that it is not.
In asking this question about the foundations of evidence law, I take it as common ground that those rules of evidence serving extrinsic goals present almost wholly different issues from the ones I discuss here. Privileges, for example, do not purport to serve epistemic goals, 7 and even those judges and commentators who question the need for juror-free evidence law typically have little problem with excluding properly privileged evidence-such as confidential conversations between spouses 8 or between lawyer and client 9 -even when juries are absent. And so too with various other rules-such as the inadmissibility of evidence of subsequent repairs and other remedial of both the jury and the adversary system, see John H. Langbein, Historical Foundations of the Law of Evidence: A View from the Ryder Sources, 96 COLUM. L. REV. 1168 REV. , 1201 REV. -02 (1996 . For the view that the exclusion of hearsay predates Anglo-American fears about jury mistakes, see Frank R. Herrmann, The Establishment of a Rule Against Hearsay in Romano-Canonical Procedure, 36 VA. J. INT'L L. 1 (1995) . Cf. Crawford v. Washington, 541 U. S. 36, 53-54 (2004) (connecting history of hearsay exclusion with history of the right to confront opposing witnesses).
6 " [M] istrust of juries is the single overriding reason for the law of evidence." CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE UNDER THE RULES 1 (5th ed. 2004). The causal relationship between the institution of the jury and the entirety of the law of evidence is also one of the principal themes explored in MIRJAN R. DAMASKA, EVIDENCE LAW ADRIFT 26-57 (1997) , although Damaska also attributes the rise of the rules of evidence to other adversarial and procedural attributes of the common law approach to litigation, id. at 74-124. For an extensive account of this conventional "abolitionist" wisdom, see ALEX STEIN, FOUNDATIONS OF EVIDENCE LAW 108-16 (2005) . 7 At least privileges do not typically serve the epistemic goals of the trial, although they may serve other epistemic goals, such as facilitating the production of knowledge in various out-of-court settings. For example, exclusion of otherwise relevant information communicated by a patient to a psychotherapist, see Jaffee v. Redmond, 518 U.S. 1, 15 (1996) , may keep relevant information out of a trial, but may foster the provision by the patient to the psychotherapist of information relevant to treatment. 8 See, e.g., United States v. Estes, 793 F.2d 465, 468 (2d Cir. 1986 ) (recognizing marital conf idential communications privilege); People v. Daghita, 86 N.E.2d 172, 174 (N.Y. 1949) (same) . 9 See, e.g., United States v. Ramirez, 608 F.2d 1261 , 1268 n.12 (9th Cir. 1979 ) (suggesting that privilege covers statements made both by lawyer and by client); United States v. Kovel, 296 F.2d 918, 922 (2d Cir. 1961 ) (holding that attorney-client privilege extends to communications with accountant assisting an attorney). UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 measures to prove negligence or other culpable conduct, 10 of liability insurance, 11 and of plea bargain 12 and settlement negotiations 13 -that are designed to create the proper incentives for socially desirable outof-court conduct. Such rules are the exception, however, and most of the exclusionary rules are designed with the jury in mind and with the goal of increasing the accuracy and efficiency of fact finding under circumstances of jury decision making. In other words, they are (internally) epistemic and not extrinsic. Such rules comprise the bulk of evidence law and furnish its guiding inspiration, and it is such rules that are so often assumed to be largely jury dependent.
14 My aim here is to question this assumption, not in terms of its historical accuracy, but in terms of the goals that the rules of evidence might now be properly thought to serve.
I. THE SKEPTICAL TRADITION
Interestingly, the entire law of evidence is a relatively modern creation. Although the exclusion of hearsay and rudimentary corroboration requirements are at least as old as the common law itself, the identification of evidence as a distinct legal realm and as a unified body of law postdates the law of, say, property, by at least several hundred years. There was no systematic attempt to compile the various bits and pieces of evidentiary rulings into a distinct topic until well into the eighteenth century. 15 14 Even those who see the rules of evidence as a product of features of the common law adversarial system other than the presence of a jury, see DAMASKA, supra note 6, at 75 (arguing that party control over evidence "affects the fundamentals of evidentiary thought"), appear to be largely convinced that a rule-based and exclusionary approach to evidence is fundamentally misguided, id. at 142 (noting that decline of jury trials and weakening of the adversarial system may render evidentiary rules obsolete); see also Mirjan Damaska, Free Proof and Its Detractors, 43 AM. J. COMP. L. 343, 348-52 (1995) (comparing effects of exclusionary rules in the Anglo-American and continental legal systems). 15 The seminal work is SIR JEFFREY GILBERT, THE LAW OF EVIDENCE (London, Henry Lintot 1756) (1754). Even more comprehensive was THOMAS PEAKE, A COM-PENDIUM OF THE LAW OF EVIDENCE (London, S. Rider 1801). See generally T.P. Gallanis, The Rise of Modern Evidence Law, 84 IOWA L. REV. 499 (1999) ; A.D.E. Lewis, The Background to Bentham on Evidence, 2 UTILITAS 195, 202 (1990) (tracing beginnings of evidence law to late seventeenth century and a "series of devices designed to widen the scope for the courts to interfere in the result arrived at by the jury").
attack on virtually the whole idea of evidence law in the early nineteenth century, 16 it is fair to say that he was trying to nip what he saw as a dangerous weed in the bud, as opposed to attempting to dismantle a long-standing edifice. 17 Bentham is of particular interest to us because he framed the issue in a way that leaves no doubt about what is at stake. For Bentham, the rules of evidence-almost all of them-were needless and often suboptimizing distractions. The ideal system, he proposed, was one of "free proof," an approach, to oversimplify only slightly, in which evidence was admitted if logically relevant-if the consideration of some piece of evidence made a proposition more or less likely than it would have been without that evidence-and was then given the weight that its intrinsic and particular probative value justified. 18 Thus, courts would proceed just as ordinary people proceeded when using their common sense to make everyday factual determinations. 19 In making ordinary nonjudicial factual determinations, people do not, insisted Bentham, make use of artificial rules of exclusion or need special rules of corroboration for entire classes of events. And thus there was no justification for the law to do otherwise. Free Proof, for Bentham and his followers, was simply ordinary epistemology applied to legal matters, 20 and that is why Bentham favorably compared what he la- 16 JEREMY BENTHAM, RATIONALE OF JUDICIAL EVIDENCE ( John S. Mill ed., Fred B. Rothman & Co 1995) (1827). Especially noteworthy is Bentham's claim that " [a] lmost every rule that has ever been laid down on the subject of evidence" is "repugnant to the ends of justice." 1 BENTHAM, supra, at 4. For extensive discussion, see WILLIAM TWINING, THEORIES OF EVIDENCE: BENTHAM AND WIGMORE (1985) ; Lewis, supra note 15, at 203-16. For the view that Bentham's critique of the exclusionary rules of evidence may be somewhat narrower than is commonly supposed, see Dale A. Nance, The Best Evidence Principle, 73 IOWA L. REV. 227, 275 (1988) . 17 Thus, as late as 1794, Edmund Burke observed, at the trial of Warren Hastings, that the law of evidence was "comprised in so small a compass that a parrot . . . might get them by rote in one half-hour and repeat them in f ive minutes." WILLIAM TWIN-ING, RETHINKING EVIDENCE: EXPLORATORY ESSAYS 37 (Cambridge Univ. Press 2d ed. 2006) (1990) . 18 Id. at 209 (stating that Bentham's notion of Free Proof allowed for no restrictions other than the "general principles of practical reason").
19 "A large class of 'exclusionary' rules bars certain types of evidence from reaching the trier of fact, though these same types of evidence would cheerfully and blithely be regarded as probative in everyday life." ALVIN I. GOLDMAN, KNOWLEDGE IN A SO- CIAL WORLD 291 (1999) . 20 See Susan Haack, Epistemology Legalized: Or, Truth, Justice, and the American Way, 49 AM. J. JURIS. 43, 56 (2004) ("[T] hat exclusionary rules are inherently at odds with the epistemological desideratum of completeness. . . . is the main theme of Bentham's treatise on evidence . . . ."). UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 beled the Natural System to its obvious (at least to him) inferior, the Technical System.
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Although Bentham's views did not carry the day in undiluted form, they have been profoundly influential, if only to put on the permanent defensive anyone who might dare to think that there ought to be rules of evidence-especially nondefeasible exclusionary rules, as opposed to general but highly defeasible principles (or standards, if you will) of applied epistemology. 22 And in the face of this shift in the burden of proof (another one of the rules that Bentham would have eliminated), a tradition developed of explaining the rise and continuation of the rules of evidence as being substantially the byproduct of the institution of the jury. This was the signal contribution of James Bradley Thayer, who in 1898 in his A Preliminary Treatise on Evidence at the Common Law emphasized the essential narrowness of the exclusionary rules of evidence, urged that they be yet narrower still, and justified the ones that did and should remain as the consequence either of principles of substantive (and not procedural) law or in order to take account of the likely failings of juries. 23 For Thayer, and for many who followed him, it was the jury that was at the heart of understanding the essentially peculiar and often counterproductive institution of the law of evidence.
Thayer's impact has turned out to be less through his Treatise and more through his teaching and his students, the most prominent of 21 See TWINING, supra note 16, at 48-51 (summarizing characteristics of Natural and Technical systems). There is an important parallel here between Bentham's view about the worth (or not) of rules of evidence and his view about the limited value of rules in general. See GERALD J. POSTEMA, BENTHAM AND THE COMMON LAW TRADITION 224-25 (1986) . Just as Bentham thought that rules were important for the public but less so, to put it mildly, for judges and lawmakers, so too did he think much the same thing about the rules of evidence. But for a skeptical view of Bentham's inf luence on subsequent evidence law, see C.J.W. ALLEN, THE LAW OF EVIDENCE IN VICTORIAN ENG-LAND 7 (1997 whom was John Henry Wigmore. Wigmore is known primarily for his monumental and largely descriptive systematization of the law of evidence, 24 but he also had a prescriptive side. 25 And when dealing not with what the law of evidence was, but instead about what it ought to be, Wigmore urged the development of a science of proof that was logically antecedent to the rules of evidence, and that would remain important even were the rules of admissibility-which he viewed as artificial-to be abolished. 26 Certain fundamental principles underlying these artificial rules, insisted Wigmore, were highly important, but their importance was attributable almost entirely to the existence of the jury.
27 Juries could hardly be trusted, Wigmore and many others believed, to apply the more scientific principles of proof directly to particular issues, and thus needed rules of evidence to steer them in the right direction.
28 Such steering would not be necessary for legally 24 Id. at 632-33 (discussing "weaknesses" of jurors). As I will develop at greater length in Part IV, there is an interesting parallel here to the literature on act-and ruleutilitarianism. Infra Part IV; see, e.g., J.J.C. Smart, Extreme and Restricted Utilitarianism, in CONTEMPORARY UTILITARIANISM 99 (Michael D. Bayles ed., 1968) (discussing opposing views in utilitarianism as to whether actors should follow rules or make moral judgments on a case-by-case basis). Most obviously to the point is R.M. Hare's infelicitously labeled distinction in Moral Thinking: Its Levels, Method and Point between "archangels" and "proles." R.M. HARE, MORAL THINKING: ITS LEVELS, METHODS, AND POINT 44-45 (1981) . For Hare, direct application of the principles of utility was beyond the capacities of the proles even if not for the (more ideal than real) archangels, and so although the more-or-less mythical archangels might be entrusted with this responsibility, the more-or-less mythical proles should be given more mechanical rules which, when applied by them, would produce more utility than would be produced were the proles entrusted with direct application of utilitarian principles. See id. at 46-47. This idea, similar to John Stuart Mill's argument in Utilitarianism for (falsely) teaching the importance of justice to ordinary people as a way of getting them to produce the maximum amount of utility, John Stuart Mill, Utilitarianism, in THE BASIC WRITINGS OF JOHN STUART MILL 233, 277-301 (Dale E. Miller ed., 2002) , and similar to a number of arguments presented by Henry Sidgwick, HENRY SIDGWICK, THE METHODS OF ETHICS 440-50 (7th ed. 1981) (discussing the utilitarian basis for rules of justice), is plainly relevant to the debates about juries and the rules of evidence. In many of these debates, judges-especially in the eyes of judges-are the archangels, and jurors are the proles. So although jurors are thought not to be trusted to apply scientif ic and philosophical principles of proof directly-hence the exclusionary rules of evidence-UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 astute judges, however, 29 and thus the view developed that the law of evidence, to the extent it was necessary at all, was necessary largely because of the cognitive and epistemic failings of juries.
II. EXIT THE JURY
Were all, or even much, litigation to take place before a jury, questioning the jury-dependence of the bulk of evidence law might be of little more than academic or historical interest. In fact, however, jury trials are very much the exception rather than the rule, and this becomes more and more true every day. The positions of Bentham, Thayer, Wigmore, and others 30 are thus increasingly important precisely because the jury has become an endangered institution worldwide. Even in the United States, the number of criminal and civil jury trials has declined substantially in recent years. (2000), www.uscourts.gov/f irearms/f irearms00.html (indicating that between 1989 and 1998, there was a thirty-eight percent decline in jury trials for all criminal offenses). What the existing research shows is that the decline in jury trials is not attributable to a decline in the number of trials, but that it is at least in part attributable to a decline in the proportion of jury trials within the domain of trials.
32 See, e.g ally the sole exception. Indeed, in some common law countries even the criminal jury is in rapid decline. South Africa eliminated criminal as well as civil juries almost forty years ago, and it is noteworthy and surprising that there has been almost no move to reinstate even the criminal jury in post-apartheid South Africa. 33 Even in those common law countries that do retain the criminal jury, such as Great Britain, Ireland, Canada, New Zealand, and Australia, the actual number of trials in which a jury sits is rapidly declining, with more and more of the business of criminal adjudication being allocated to magistrates' courts in which there is generally no jury at all.
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When we look at the countries outside of the United States in which the jury is in decline, we see a commensurate decline-just as Bentham, Thayer, and Wigmore would have predicted-in the law of evidence as well. In 1972 Rupert Cross, at the time the leading English authority on the law of evidence, 35 announced in a debate about the Criminal Law Revision Committee that he was working for the day when his own subject would be abolished. 36 In magistrates' courts in England, Australia, and New Zealand it is the brave lawyer indeed who makes an evidentiary objection. 37 The standard South African treatise on the law of evidence 38 is a far sparser work than its American counterparts, and even the rules that exist in South Africa are ever more tional counterparts and how much to the efforts of interest groups like the American Trial Lawyers Association. 33 39 And the same trend can be found in Canada, Ireland, Australia, New Zealand, and much of the rest of the non-American common law world. 40 The law of evidence does still exist in all of these increasingly, or entirely, juryfree countries, but the widespread belief in such jurisdictions is that it exists substantially as a path-dependent relic of earlier days; something to be taken lightly at all times and ignored whenever possible.
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This view of the jury-dependence of evidence law is compatible with the state of affairs in the typically jury-free civil law world as well. In civil law countries, the jury is largely an alien institution, so it is not too much of an overstatement to say that the law of evidence simply never developed at all. 42 There are, in civil law jurisdictions, various bits and pieces of evidentiary rules that resemble some of the common law rules of evidence, but the civil law neither has a systematic law of evidence nor, not surprisingly, does it have its Thayers or its Wigmores or its Morgans or its Crosses to explicate it. 43 As a matter of historical and comparative fact, therefore, it is hard to deny that the existence of the jury has been a substantial (even if not exclusive) cause of the de-39 I am grateful to Sir Richard Goldstone for discussion on this point. 40 See, e.g., Khan v. The Queen, [1990] 2 S.C.R. 531, 548 (Can.) (recognizing an exception to the hearsay rule allowing evidence regarding a child's statements regarding a crime committed against the child, subject to consideration of "necessity and reliability"); Morris v. Cameron, [2006] REV. 506, 509 (1973) (noting, in regard to rules of evidence, that "there is so much highly complex law on the common law side and so little law on the civil law side").
velopment (and to a significant extent the continuation) of anything resembling a comprehensive law of evidence.
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III. THE ASCENDENCY OF FREE PROOF Against this historical and comparative background the views of so many contemporary American trial judges 45 are not difficult to explain. We know that the law of evidence, as a historical matter, arose to a significant extent because of the institution of the jury. We know that there have been influential skeptics about the entire body of evidence law for almost two centuries, and that defenders of evidence law against these skeptical attacks have relied largely on the alleged cognitive, rational, and deliberative failings of juries. We know that legal systems that have never had juries have never developed a comprehensive law of evidence. And we know that legal systems that have seen the jury decline in importance have seen a commensurate decline in importance in the law of evidence. So, against this background, it is surely no surprise to discover that even in the United States, where the decline in the use of the jury has been the smallest, the immediate absence of a jury is taken by many trial judges as sufficient cause to treat the law of evidence as somewhere between only mildly suggestive and largely irrelevant. Nor is it a surprise to discover that in the United States, as elsewhere, there is an active call to discard the (intrinsic) formal rules of evidence in favor of something resembling a Free Proof system when a jury is not part of the picture.
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This attitude is most apparent with respect to hearsay. Putting aside criminal cases, where the exclusion of hearsay serves diverse purposes enshrined in the Sixth Amendment by the Confrontation 44 Even those who see the existence of the jury as only one of the multiple causes of the development of the law of evidence, see DAMASKA, supra note 6, at 2-4 (suggesting that the adversary system may be part of the root of evidence law); Langbein, supra note 5, at 1197 (tracing the source of evidentiary law to "the rise of adversary criminal procedure"), do not deny that the existence of the jury has been a signif icant contributory factor. Nor do they claim that the law of evidence in common law countries would be what it has become without the historical presence of the institution of the jury trial. 45 And not-so-contemporary ones as well. See Learned Hand, Address to the Association of the Bar of the City of New York: The Def iciencies of Trials to Reach the Heart of the Matter (November 17, 1921) , in LECTURES ON LEGAL TOPICS: 1921 -22, at 89, 98-99 (1926 ("Much of the delay and bickering which does more than deface a court room would be avoided by a recognition that the rules of evidence are practical and discretionary."). 46 See supra note 4. UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 Clause, 47 the traditional operation of the hearsay rule ordinarily produces the exclusion of logically relevant and, thus, otherwise admissible and useful evidence. 48 We can have greater confidence in the truth of what Jane told Sam, as recounted at trial by Sam in the absence of Jane, when we have Sam's testimony than when we do not. It is true, to be sure, that the opportunity to cross-examine Jane would increase the ability to test the truth of Jane's statement, 49 but the value of Jane's statement as recounted by Sam even without the opportunity to cross-examine Jane is rarely zero. To put it in Bayesian terms, we approach the question of the likely truth of some proposition with a prior probability of the truth of that proposition, and if we are then told by Sam that Jane affirmed that proposition, we would typically believe that the probability of the truth of that statement has risen by virtue of even our second-hand knowledge of Jane's endorsement of it, especially if there is reason to believe that Jane had actual knowledge, even if there is no opportunity to test Jane's knowledge or the truth of her assertion by cross-examination, by observing her demeanor, or by putting her under oath. Yet although Jane's out-of-court statement thus ordinarily has between some and a considerable degree of probative value, such a prototypical hearsay statement would usually (and under the existing rules properly) be excluded, 50 not because it is not probative, but despite the fact that it is probative, and very often highly so.
There are, of course, numerous exceptions to the categorical exclusion of hearsay. The Federal Rules of Evidence list at least thirty, REV. 51, 57 (1987) ("[One] justif ication for excluding hearsay depends upon the belief that a witness describing an out-of-court statement is likely to be less reliable than a witness describing nonverbal events, or at least that cross-examination will be less effective on a witness to a statement."). 50 See FED. R. EVID. 801(c), 802. 51 The structure of Rules 801, 803, and 804 of the Federal Rules of Evidence makes an exact count diff icult. Some of what were previously exceptions (party admissions, most prominently) are now def ined as non-hearsay in Rule 801(d), see FED. R. and then include the catchall Rule 807 just in case old ones were forgotten or new ones emerge. Yet even though there are many exceptions, it would be a mistake to underestimate the force of the basic rule, which especially but by no means only in criminal trials, plainly excludes a substantial amount of otherwise relevant evidence. And because hearsay evidence is so often obviously logically relevant, we can see the initial appeal of its formal elimination when a jury is not part of the picture, and we can see as well why it is ubiquitous that judges, magistrates, arbitrators, masters, and diverse other adjudicators, when sitting without a jury, will typically but more informally allow hearsay evidence to be offered, announcing that such evidence will be given exactly the weight its intrinsic probative value deserves, presumably discounted for the epistemic losses coming from a nonfirst-hand account, from the want of an oath, from the lack of an opportunity to cross-examine the declarant, and from the absence of the ability of the trier of fact to observe the declarant's demeanor. But implicit in current practice in nonjury settings in the United States and elsewhere is the fact that such a discount in epistemic value is never total, which is simply another way of saying that the evidence is admitted and given the weight that it is thought, in the final analysis and in the particular case, to deserve.
A similar conclusion prevails with respect to the so-called best evidence rule, more properly called the original documents rule.
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As with hearsay, the evidence excluded under strict application of the original documents rule is only infrequently irrelevant in the logical sense. When presented with a copy of some document, even an unclear copy under somewhat suspicious circumstances, we rarely in ordinary life discount its epistemic value entirely. Rather, we treat the possibility of miscopying or worse as a reason to discount the reliability of the evidence. This discounting rarely produces a probative value of zero, however, despite the fact that this is precisely what a strict ap- 61 and about numerous other less important exclusionary rules. In all of these instances the evidentiary rule operates to exclude otherwise relevant evidence, and for almost all of these rules the exclusion is typically explicitly justified in terms of avoiding the risk of misleading the jury or of preventing the jury from mis-assessing the actual value of the evidence. 62 Thus, as a consequence of the assumed jury-dependence of this panoply of exclusionary rules, we have seen that judges sitting without juries often treat these exclusions and related requirements as being, at best, hints (or rules of thumb) about how much weight to give the evidence, rather than as genuine rules demanding categorical exclusion. 63 We have seen that proposals to codify or formalize this state of affairs surface with considerable frequency. We have seen that the Federal Rules of Evidence have softened, compared to the situation existing at common law prior to enactment of the Rules, each of these rules of exclusion. And we have seen that the exclusionary rules are among the rules that no longer exist, or never existed in the first place, in juris- 60 LIFE 104-11 (1991) ; Frederick Schauer, Exceptions, 58 U. CHI. L. REV. 871, 893-98 (1991) . As the presence of rules of thumb in the act-utilitarian canon indicates, CON-TEMPORARY UTILITARIANISM, supra note 28, a rule that can be set aside whenever its background justif ications would indicate a contrary outcome is hardly a rule at all. And that is why the Free Proof tradition, my primary target here, is no less a nonrule tradition for its occasional employment of transparent or nonweighty heuristic rules. UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 dictions without juries or whose recent use of the jury has been considerably diminished. Taken together, therefore, it is hard to escape the conclusion that Bentham's views are very much on the ascendancy, that much of the entire law of evidence is in decline, and that arguments based on the Free Proof approach are close to winning the day.
IV. RULES AND THE RULES OF EVIDENCE
The question whether judges sitting without a jury should discard or relax the rules of evidence 64 can be seen as but one manifestation of a set of larger and deeper issues about the role of rules in decision making. And one way of seeing this parallel is by imagining that the existing skepticism about the role of rules in epistemic decision making-the skepticism of Bentham, Thayer, Wigmore, and many contemporary trial judges-were to be applied to normative or prescriptive substantive legal rules. As act-consequentialists have long insisted, numerous subsidiary rules are best seen as heuristics, or rules of thumb, whose ultimate goal is to help us make those all-thingsconsidered decisions that will maximize utility (or some other ultimate value occupying a status equivalent to utility, but within a nonutilitarian, although still consequentialist, framework).
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For the committed but sophisticated act-consequentialist, rules have their place, but the decision maker must discard the indications of those rules when, all things (including the value of having a rule) considered, 66 following the rule will produce less utility (or whatever) than would be produced by a different decision.
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There are counterparts to this perspective within legal theory. Some of these counterparts are descriptive, and we associate many of the Legal Realists with the view that judges typically make what seem 64 And thus also the question whether systems without juries should adopt rules of evidence, or develop more rules of evidence than they now have. 65 See supra note 63. Sophisticated act-utilitarianism is developed or discussed in many of the contributions in CONTEMPORARY UTILITARIANISM, supra note 28. 66 There are connections between this position and the view of evidence expressed in Richard A. Posner, An Economic Approach to the Law of Evidence, 51 STAN. L. REV. 1477 REV. , 1481 REV. -83 (1999 Utilitarianism, 6 PHIL. Q. 344, 348-49 (1956) (suggesting that it is illogical to obey a rule when breaking it would achieve a better result).
to them to be the best all-things-considered decision, using specific rules of law as after-the-fact rationalizations rather than as being genuinely decision motivating or decision guiding.
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And others are normative, seeing in accounts as diverse as those of Ronald Dworkin 69 and Michael Moore 70 the efforts to see legal rules not as legal ends in themselves, but instead as potentially transparent and defeasible indicators of the larger and deeper goals that judges should strive to achieve, or of the larger and deeper rights that judges should seek to locate. 277, 383-84 (1985) (claiming that even after a judge has looked at the "ordinary meaning" of a legal rule, she must then decide whether her initial "interpretation serves the purpose of the rule in question"); Michael S. Moore, The Semantics of Judging, 54 S. CAL. L. REV. 151, 278 (1981) (stating that judges should not just look at laws in a "literal" sense, but look behind them, in light of their "ethical intuitions about what, in rules of this sort, the word ought to mean"). 71 In fact, both Dworkin and Moore, albeit in slightly different ways, reach this result by indirection, arguing that there is a difference between the superf icial rule-the seeming meaning of the words of the rule formulation-and the deeper or "real" meaning of the rule itself. DWORKIN, LAW'S EMPIRE, supra note 69, at 16-17; Moore, The Semantics of Judging, supra note 70, at 278; see also David O. Brink, Legal Theory, Legal UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 The foregoing paragraph contains more than a bit of a caricature, but that is my basic point. Neither the Realists (or at least most of them) nor Dworkin nor Moore believe that substantive legal rules do not comprise in important ways fixed points, such that a judge who thought of them as simply rules of thumb would remain faithful to the judicial office. We expect judges to take substantive legal rules seriously, largely because we see such rules as serving important functions in practical reasoning that would be poorly served were judges to see themselves as simply making what seemed to them to be the best allthings-considered decision. Indeed, even were that the goal, we have a healthy enough appreciation of the variability of views and values and talents among actual judges that we see legal rules as cabining some of this variation by holding judges to the rules of law even when those rules might generate morally, politically, or pragmatically suboptimal results.
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To the extent that any of this resonates with respect to the substantive rules of law in general, however, then it is at least arguable that it resonates pro tanto with respect to that set of procedural or epistemic rules that we label as the law of evidence. If we think that normal substantive legal rules have a point other than as transparent heuristics, then we might well think that the rules of evidence also have a point, and not just as epistemic rules of thumb. Many or most of the reasons that lead us to abjure the q'adi, 73 or the unconstrained pragmatist, with respect to normative determinations should lead us to have largely commensurate worries with respect to factual ones. Wary of Platonic guardians, we impose on our judges more or less Interpretation, and Judicial Review, 17 PHIL. & PUB. AFF. 105, 125 (1988) (arguing that we should see laws as "human artifacts" and thus look at the "reasons, purposes, and intentions of those who enacted the law" in addition to the actual "meaning of the words"). For present purposes, however, we can let this complication pass. KRONMAN, MAX WEBER 76-77 (1983) (describing Weber's interpretation of so-called "khadi justice" as "adjudication of a purely ad hoc sort in which cases are decided on an individual basis and in accordance with an indiscriminant mixture of legal, ethical, emotional and political considerations").
concrete substantive rules of law, but the worries about Platonic guardians hardly evaporate when we ask them to reach factual rather than normative conclusions. And if this is so, then there are reasons to fear a Free Proof tradition that turn out to be not that much different from the reasons to fear a Free Law 74 tradition.
As noted above, 75 the issue bears some affinity with a plausible rule-consequentialist tradition dating back to John Stuart Mill, relying heavily on Henry Sidgwick, and having its best-known more-or-less modern embodiment in the later work of R.M. Hare. 76 As David Lyons has demonstrated, rule-consequentialism collapses into actconsequentialism if we assume that the maker of the rule and follower of the rule are the same agent.
77 But for Mill in chapter 5 of Utilitarianism, the argument for encouraging people to pursue justice as an end in itself resides in the possibility that pursuing justice will lead to greater utility than will encouraging ordinary people to pursue utility directly.
78 Sidgwick expanded on these themes, in ways that attracted the epithet "Government House utilitarianism," 79 and Hare developed the idea further with his unfortunately labeled distinction between "archangels" and "proles." 80 But although the labels were unfortunate, the idea is important, because it captures the insight that there are distinctions that can be understood and drawn by some people under some conditions that are not distinctions that other people can reasonably be expected to understand, internalize, and apply. 81 The relevance of this tradition to our problem should now be obvious. For Bentham, Thayer, and Wigmore, for many of their contemporary academic followers, and for many members of the contem- 74 There is, of course, a tradition with just that name, see generally James E. PHILOSOPHICAL PAPERS, 1982 -1993 at 153, 166 (1995 . 80 See supra note 28. 81 See Frederick Schauer, Slippery Slopes, 99 HARV. L. REV. 361, 380-81 (1985) . UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 porary trial bench, judges are the archangels and jurors the proles. Rules are for other and weaker people. Conversely, therefore, those who perceive themselves as possessing greater wisdom, training, and insight tend also to perceive themselves as having far less need for the rules that society often employs as second-best strategies in order that third-best decision makers will not persistently make fourth-best decisions. So when the proles are not part of the picture, Bentham and his successors appear to have believed, the reasons for rules are vastly diminished, and the archangels can make the best all-thingsconsidered epistemic decisions in much the same way as they might make the largely rule-free all-things-considered substantive and normative ones. I do not want to press the parallel too far, but the similarities are nonetheless suggestive. And what the parallels most suggest is that the question of Free Proof, even though it is about facts and not about substantive prescriptions, is largely a question about rules, and about when it might be valuable to think of rules as decision-making devices that are designed for worse rather than for better decision makers. To the extent that we really do think that judges are simply better at many things than juries, it would follow that this might apply as much to factual determinations as to the question of how to resolve the disputes and make the decisions that those facts raise. But if we truly believed this, then we would have far fewer substantive legal rules than we actually now do have, and a far more casual (or "rule of thumb") attitude towards the substantive rules that we have than is in fact the case. Thus, our existing stock of substantive legal rules and our actual perspective on the force of those rules suggest that we believe that such rules serve a valuable function in, among other things, channeling and constraining judicial decisions, reducing the variability among judges and their decisions, and adding important elements of predictability and reliance to the legal and judicial processes.
It remains possible that none of these considerations leading to the size and weight of our stock of prescriptive legal rules apply to factual determinations. It is far more plausible to believe, however, that many of the same considerations apply to factual determinations as to normative ones. There may well be differences, to be sure, but it appears likely that there are far more similarities between ordinary prescriptive legal rules and the epistemic rules of evidence than most judges and most commentators have historically believed, and believe even now. To the extent that this is so, the burden of proof shifts to the commentators and judges to show that the reasons for having le-gal rules in general do not apply when those rules shape and constrain the fact-finding process. 82 And we have little reason to believe that this burden of proof has yet been carried.
V. ON THE RELATIVE CAPACITIES OF JUDGES AND JURIES
There is occasional resistance in the literature to attributing much of the initial ascendancy and subsequent decline in the power of the exclusionary rules of evidence to the alleged cognitive deficiencies of jurors. This resistance-criminal cases with constitutional dimensions aside 83 --is typically some variation on the basic theme of "juries are not as dumb as you think they are," 84 often (and admirably) supported 82 An important contemporary tradition in evidence scholarship urges rejection of the traditional atomistic/Bayesian/incremental approach to admission and exclusion of items of evidence in favor of a holistic and coherence-based approach, which is argued to be more compatible with the way in which people actually reason about facts. 560-62 (2004) (suggesting that the "relative plausibility theory" is more consistent with human decision making than the Bayesian approach). Such perspectives may well be sound, but it is less clear than some of their proponents appear to believe that they entail acceptance of variants on the Free Proof idea. See, e.g., Allen, Factual Ambiguity and a Theory of Evidence, supra, at 631 n.82 (indicating that a theory of Free Proof is "implicit" in his holistic account). Any holistic or coherence-based approach must distinguish between identifying the initial f ield of items on which the reasoning process is applied and specifying the method of reasoning that will be applied to that f ield. Evidentiary holism addresses the latter issue, but is in fact agnostic on the question of how the initial f ield is selected. As a result, a rule-based approach to deciding what constitutes the f ield is fully consistent with a holistic approach to what should be done with that f ield. And as long as a rule-based f ield selection is compatible with a holistic method of reaching epistemic conclusions from that f ield, nothing about epistemic holism either presupposes or entails acceptance of Free Proof-like principles and rejection of exclusionary epistemic or evidentiary rules. 83 The most noteworthy example being the constitutionalization of some aspects of the hearsay rule after Crawford v. Washington, 541 U.S. 36, 68 (2004) . 84 See, e.g., Friedman, supra note 62, at 985 (arguing that "the over-valuation concern should [not] lead to exclusion of . . . evidence"); Bernard Grofman & Heathcote W. Wales, Modeling Juror Bias, 5 LEGAL THEORY 221, 224 n.10 (1999) (criticizing the existing exclusionary rules of evidence as based on "paternalistic notions about the UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 with some empirical (usually experimental) evidence. 85 But although such arguments seek to shift the terms of the debate, they do not seek to alter the current trend in evidence law, for they support rather than resist the general movement in favor of greater admissibility. After all, if juries are less dumb than we thought they were, and if juror dumbness is the primary basis for many of the traditional exclusions, then discovering that jurors are not so dumb supports the admission of previously excluded evidence and the relaxation of the traditional rules against hearsay, character, past acts, nonoriginal documents, and much else.
Yet although we increasingly see the "juries are not as dumb as you think they are" argument for allowing lay jurors to hear what judges sitting without juries often take it upon themselves to hear, we still do not see much of the "judges are not as smart as they think they are" argument, an argument that, to the extent it is sound, suggests a quite different conclusion-that judges, rather than seeking to relax the rules of evidence for themselves, should instead impose on themselves (or have imposed upon them) many of the same rules of exclusion that they routinely apply to the juries they manage and instruct. This latter argument sails directly into the prevailing winds of evidence law, for rather than seeking to ameliorate the effects of the traditional exclusionary rules by relaxing those rules when juries do not competence of jurors to evaluate evidence"); Nance, supra note 16, at 229 (arguing that justif ication for exclusionary rules of evidence should not primarily focus on overblown "concerns about the irrational behavior of weak-minded lay jurors"); Richard D. Friedman, Anchors and Flotsam: Is the Law of Evidence "Adrift"?, 107 YALE L.J. 1921 , 1966 -67 (1998 sit, it seeks to strengthen those rules even when allegedly cognitively superior judges are sitting as the triers of fact.
Although I put the issue in terms of "smart" and "dumb," these words are only a rhetorical flourish. The precise claim here is that even judges are often afflicted with the kinds of cognitive failings that juries are, 86 and that many of the same reasons that exist for imposing second-order exclusionary (or other) rules on juries' first order epistemological assessments also apply to the arguments for imposing second-order rules on the first-order epistemological assessments of judges.
This argument is best put forth as a hypothesis subject to further testing, for, as yet, we have only a limited stock of such tests. What we know about jury behavior we know from experiments on mock (and occasionally real 87 ) juries, 88 or from laboratory experiments on ordi-86 Cognitive failings include not only the failures of overvaluation, but also the failures of undervaluation. See Nance & Morris, Juror Understanding, supra note 85, at 397 (recognizing the risk that jurors might both overvalue and undervalue scientif ic evidence). And although an exclusionary rule would be a bizarre remedy for the failing of undervaluation, the larger point is that even a failure of undervaluation might usefully be corrected by some sort of second-order rule whose existence and power would be in tension with the Free Proof tradition. Even if that second-order rule is not an exclusionary one, it still might inf late (or decrease) the weight of admitted evidence, or include that which would otherwise be excluded. On inclusionary rules, see EDWARD W. CLEARY ET AL., MCCORMICK ON EVIDENCE § 24, at 56-57 (3d ed. 1984 51, 52 (1996) (describing the "rule of completeness" which "unlike almost all other admissibility rules . . . is inclusionary"). So even if the failings of jurors are sometimes not the failings of overvaluation, the real question is whether we have reason to believe that any of the cognitive failings we observe in jurors are signif icantly less present in judges. And if we do not have good reason to draw this distinction, then the larger issue, and the one discussed at length above in Part III, is whether there is justif ication for treating inquiry about facts as a substantially less rule-based affair than inquiry about the applicable norms. 90 But implicit in the existing literature and its methodologies is the view that while such experimental subjects are more or less representative of the ordinary people who sit on juries, they are not at all representative of judges. Nor is there a body of research directed precisely at the methodological question of whether college sophomores are as representative of judges as fact finders as they are of the ordinary reasonable person 91 as a fact finder. In the same vein, we still wait for experiments holding constant the nature of the evidence and manipulating (in the technical sense) the education, intelligence, role, and training of the fact finder in order to determine whether what we know and assume about jurors might apply to judges as well. And in the absence of such experimental empirical conclusions, we assume that judges are less prone than juries to the cognitive and decision-making failures we worry about in jurors, possibly because judges are smarter, possibly because they are better educated, possibly because of their greater experience in hearing testimony and finding facts, 92 (differentiating the quality of decisions made by judges and juries by referencing the "repeat player" status of judges and the higher standard of accountability placed on them). Kalven and Zeisel identif ied a divergence between the results reached by juries
In the absence of much empirical evidence, therefore, and with the hope that there will be more of just these kinds of experiments, a few observations are in order. First is that the empirical evidence that does exist supports the "judges are not as smart as they think they are" view, although primarily in the context of the ability to disregard constitutionally inadmissible evidence rather than in the more germane (here) context of overvaluing, or otherwise mis-assessing, actually probative evidence.
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In addition, although we may not know much about the actual cognitive abilities of judges as compared to juries, we do know quite a bit about the tendency of people, and especially professionals, to overestimate their own cognitive abilities. And what we know is not encouraging. Consider, for example, the research on actuarial versus clinical decision making.
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In numerous contexts, inand the results on the same facts reached by judges in HARRY KALVEN, JR. & HANS ZEISEL WITH THOMAS CALLAHAN & PHILIP ENNIS, THE AMERICAN JURY 56 (1966) (f inding that judges and juries disagree 24.6% of the time), but their methodology may have overestimated the degree of divergence, and in any event does not allow a conclusion about whether the divergence was attributable to mistakes by juries or mistakes by judges. See GOLDMAN, supra note 19, at 312 (noting that the Kalven and Zeisel study was limited to criminal cases and failed to identify how errors were distributed between judges and juries). Indeed, because the judges were more inclined to convict in criminal cases than juries, one explanation is that judges were more inclined to go beyond the evidence and rely on their own beliefs about how the defendant wound up in the dock in the f irst place. cluding release from prison on parole, sentencing to probation rather than prison, release from institutions of those who have been civilly committed for reasons of risks of danger to themselves and others, and many more, it is important to be able to predict future dangerousness. One way of doing this is actuarial, with the predictor asked to identify a small number of readily observable features whose presence has in the past been shown to be a non-spurious predictive factor with respect to future dangerousness. And the other way is clinical, with trained professionals--psychologists, psychiatrists, social workers, etc. -conducting face-to-face interviews and then making their best qualitative, all-things-considered judgment about future dangerousness. When such comparisons are drawn, almost all of the existing research indicates that actuarial assessments of dangerousness are typically superior to clinical assessments, and that one reason for this, although not the only reason, is that professionals typically overestimate the power of their own professional skills, the reliability of their own judgments, and the strength of their ability to assess a particular situation.
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If we can extrapolate from this and related research, 97 we might have reason to believe that judges will typically overestimate their own ability to assess facts, their capacity to rise above the cognitive failings of lesser mortals, and thus their own lack of need for the kinds of exclusions (or, in theory, inclusions or weight-increasers 98 ) that are represented by many of the rules of evidence.
99 So even if, for the sake of argument, we assume that judges are indeed better than juries at not overestimating the value of hearsay evidence, at recognizgerousness, 7 PSYCHOL. PUB. POL 'Y & L. 409, 437-38 (2001) , available at http://papers.ssrn.com/abstract=712583 (concluding, after empirical study, that professionals tend to be overconf ident when compared with a control group of students).
97 Some of the research is engagingly described and applied in JAMES SUROWIECKI, THE WISDOM OF CROWDS 31-36 (2004) . 98 See supra note 86. 99 I assume, perhaps counterfactually, that judges are no more likely to over-assess their own abilities than are other professionals.
ing the risks of non-original documents, at taking alleged expertise with a grain of salt, at giving character and prior acts showing a propensity to commit some current act their proper weight, and so on, it appears that we also have reason to believe that the gap between jurors and judges in this regard, even if it does exist, will be systematically over-assessed by the judges themselves.
In addition, some of the cognitive failings that undergird the exclusionary rules of evidence are ones that may well resist just the kind of corrections that judges believe they are able on the basis of their training and experience to make. Although the first wave of heuristics and biases research-by Daniel Kahneman and Amos Tversky, most prominently, but followed by many others as well 100 -was focused on identification of the rationality deficits of decision makers, subsequent waves have also looked at the extent to which some of these mistakes can be completely or largely eliminated by simple awareness of the bias or by somewhat more extensive "re-education."
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And so, although the research indicates that awareness of the bias can eliminate some biases-most of the framing biases, for example-the same research program also indicates that other biases are quite resistant to a range of awareness-based de-biasing techniques--anchoring, for ex-UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 ample. 102 As a result, not only will some of the cognitive problems that the rules of evidence are designed to guard against not be dramatically different for judges and jurors, 103 and not only will some of them resist the kind of awareness-based de-biasing that is implicit in the judge-juror distinction, but the same pathologies that lead judges to believe they are not subject to juror pathologies will lead those same judges to believe, often erroneously, that they are especially able, as a result of awareness, to eliminate what few biases they believe they have.
Finally, it is not irrelevant that the judges who in a nonjury trial must determine the facts are the same ones who must make all of the legal rulings and all of the procedural rulings, and thus who must, in the final analysis, simply decide the case. Although few are so naïve as to believe that jurors find facts without regard to the ultimate outcome, one important Realist message is that even judges make their intermediate or nonultimate determinations with some awareness of how these determinations will affect their own view of who, at the end of the day, ought to win the case. 104 Now of course this Realist claim is an empirical one, 105 and it is possible that the claim is mistaken for many or even most judges. But, insofar as the claim is sound-Karl Llewellyn often focused on the power of the particular 106 and Jerome Frank's commitment to the inevitability of particularism was considerably stronger still 107 -then the lesson is that potentially distorted intermediate rulings may increase as the decision-making responsibilities about the admissibility of evidence and about the ultimate resolution of the case are merged. If there is a reason for at times requiring jurors to answer special interrogatories in addition to (or occasionally instead of) delivering general verdicts, then that same reason may caution against assuming that a judge in charge of all of the decisions in some case will make intermediate rulings undistorted by that judge's view of the proper outcome for the case as a whole. 108 And insofar as that risk is real, then one way of understanding the occasionally formal, rigid, and mechanical application of the rules of evidence is to encourage a separation of functions across, and at times even within, decision makers. The judge who is required to enforce the rules of evidence on herself 109 is a judge who might in an ideal world be able to function simultaneously as, in Hare's terms, archangel and prole. 110 This is the judge who can screen herself off from just the kinds of facts that might in a perfect world produce a more accurate factual determination, but who in an imperfect or second-best world might make better decisions under circumstances in which there are things--and relevant things at that--that she simply does not know. But whether real judges can act this way in practice-whether real judges can stop thinking about pink elephants--is an empirical question whose answer is quite likely to be "rarely."
VI. BUT WHICH RULES?
The conclusion of the foregoing analysis is simply stated: there appears to be more justification for a rule-based approach to evidence UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 than is accepted nowadays, and the idea of Free Proof may have more cognitive and epistemic disadvantages than Bentham thought almost two centuries ago and than Bentham's numerous academic and judicial followers seem to think now.
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But that the law of evidence should plausibly be a rule-based enterprise says nothing about what those rules should be. More to the point, the conclusion that we should have (intrinsic as well as extrinsic) rules of evidence does not entail the conclusion that we should have the intrinsic rules of evidence that we have now.
Although the argument for a rules-based approach to evidence leaves open the question of what those rules should be, there is also a rule-based argument that those rules should be substantially the rules we happen to have now, warts and all. Once we appreciate that a principal argument for rules derives from the advantages of having readily accessible and easily understandable indicators of deeper but harder-to-apply primary considerations, we can see that many of these advantages may well exist in an entire set of rules simply because of their existence. The very existence of the full set of evidence rules we happen to possess breeds a familiarity that increases understanding, and has developed in such a way over time that the common law process has served to remove many of the most obvious defects. Thus, if a large part of the case for individual rules is that the mistakes consequent from the under-and overinclusiveness of crude rules are sometimes fewer and less consequential than the mistakes that decidedly nonideal decision makers will make in the absence of rule-based guid-111 Alex Stein also challenges the Free Proof tradition, but on grounds quite different from those advanced here. Stein insightfully sees the rules of evidence as allocating the risks of error as between the parties, but offers little other than a brief nod to transparency and separation of powers on why such a goal need be served by rules as opposed to case-by-case allocation. STEIN, supra note 6, at 107-40; Alex Stein, The Refoundation of Evidence Law, 9 CAN. J. L. & JURISPRUDENCE 279, 285-86 (1996) . By contrast, the argument here rests primarily on the virtues of rules as rules in an epistemic context, independent of the substantive goals that such rules might serve. Erica Beecher-Monas argues that a structured (rule-based) reasoning process for evidentiary determinations serves due process goals, and that judges should serve as gatekeepers for the jury. ance, 112 then just this argument, at one higher remove, may suggest that the mistakes embedded in a distinctly non-ideal set of rules may turn out to be less than the mistakes that would come from empowering some non-ideal group of rule makers to start anew, or from expecting some nonideal group of rule appliers to apply an array of newer rules with which they are much less familiar. Or, to put it somewhat more directly, at times it is genuinely optimizing to leave well enough alone.
Still, it may not be the case that the mistakes incorporated in the existing array of evidence rules-many of which are the function of hoary but mistaken psychological assumptions-are fewer in number and consequence than the mistakes that would come from creating a new and unfamiliar set of evidence rules, even after we have accepted the idea that the Free (or Free-er) Proof approach is flawed and that a rule-based understanding of evidence has much to commend it. And although I cannot even sketch here the beginnings of what such a new, but still rule-based, approach to evidence-for judges and juries alike-would look like, providing a few examples may still be in order.
The most obvious place to start is with the hearsay rule, because this is the rule, constitutional issues of confrontation in criminal cases aside, 113 that is most under attack. As discussed above in Part III, it is the rule perhaps most widely ignored by trial judges sitting without a jury, it is the stock example in the academic literature advocating the relaxation or elimination of many of the rules of evidence, it is often the subject of calls for dramatic constriction or elimination, 114 115 Yet despite this onslaught, there remain sound reasons to believe that the hearsay rule would desirably continue in a rule-based approach to the law of evidence. Initially, all of the cognitive arguments set out in Part V above would apply plainly to hearsay, such that we can expect there to be approximately as much reason to doubt a judicial weighing of the value of hearsay evidence as a jury weighing. And once we have put the likely fallacy of comparative juror cognitive incompetence to rest, the principal reason for rejecting a hearsay rule is eliminated as well. 116 In addition, and perhaps more importantly, the hearsay rule serves an important evidence-generating function, or, to put it differently, an important best evidence-in the nontechnical sense of that term-role.
117 By excluding hearsay evidence (subject to all of the usual qualifications, caveats, exemptions, and exceptionsor at least many of them), the hearsay rule compels the parties to search for more rather than less direct accounts, and to locate and bring forward the most immediate and cross-examinable witnesses. 118 Although an exclusion of hearsay will exclude some relevant evidence, such an exclusion will also compel the production of some better evidence, and it may well be that the aggregate value of the better evi-dence marginally developed will be greater than the aggregate loss of the relevant evidence marginally excluded.
With respect to the connected issues of character and past acts, the analysis is different but the conclusions are much the same. Here the weight of modern social science research suggests that the concerns about overweighting are sound. 119 And since much of the conventional academic and judicial wisdom is that evidence of past acts, prior behavior, and pertinent character is indeed highly probative, 120 perhaps here, more than anywhere, do we need the exclusionary rules even more for the judges who have such a belief than for jurors, or, at the very least, no less. Moreover, the same evidence-generating considerations apply here as for hearsay, considerations that are agnostic as between jury and jury-free trials. If the adjudicative system has good moral and epistemic reasons for preferring evidence closely targeted to the particular act at issue, 121 then the exclusion of evidence of past acts and general traits of character, even if relevant, will provide UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 the incentives for the parties to provide evidence more focused on the particular acts and events at issue in the trial. Similar conclusions might even apply to some aspects of the oftenscorned and increasingly narrow original documents rule. 122 It is true that the rule in its traditional clothing imposes cumbersome requirements on the introduction of reliable secondary evidence, 123 but there is little reason and no evidence to support the conclusion that judges and jurors differ with respect to the tendency to mis-evaluate secondary evidence that carries a whiff of suspicion. And there is no reason at all to believe that the presence or absence of a jury makes a difference with respect to the evidence-generating side. So insofar as it is desirable to have actual documents rather than, say, oral descriptions of them, the rule seems well-designed to create the correct incentives for the parties to preserve and come forward with the best evidence conceivably available, at least with respect to writings.
None of this is to say that there are not other evidentiary rules that we might well be rid of. But in many cases the arguments for discarding such rules apply to jury trials as well as judge-only trials, and thus even the rules we would and should jettison are rules that do not and should not depend on any comparative failures of juries vis-à-vis judges sitting alone. But the larger point is even more direct. Even if we reject the rule-based argument for keeping many of the rules we have just because we have them, a properly designed new set of evidence rules 124 would have little tolerance for distinguishing between judge and jury, and would consequently wind up preserving even for nonjury proceedings more of the traditionally jury-focused rules than the typical judge or the typical Free Proof proponent has traditionally acknowledged. 435-38 (1990) (noting that the original documents rule prevents the admission of some witness testimony based on personal knowledge).
124 Which would likely include new rules we do not now have. For example, Richard McAdams has suggested to me in conversation that cognitive problems of conf irmatory bias--seizing on evidence supporting one's prior beliefs and ignoring evidence contradicting it-might suggest the necessity of substantially more rules about the order of presenting evidence than we now have.
CONCLUSION: SOME OPERATIONAL POSSIBILITIES Thus there are important issues to be explored-many of them empirical-before we quickly assume that judges can transcend those perceived cognitive and decisional failings of jurors that inspired the law of evidence in the first place. Moreover, if judges are, as often as jurors, subject to the kinds of decisional distortions that the exclusionary rules of evidence are designed to reduce, judicial awareness of the issue may not help very much. For even were judges to be fully aware of the problem of their own potential cognitive failings, and even were judges consequently to recognize the value of self-binding rules, it would likely remain the case that even the sophisticated judge recognizing the value of the self-binding rule would occasionally believe, sometimes correctly but sometimes erroneously, that this is the case in which the rule should not be applied, even taking into account the value of having the self-binding rule in the first place, and even taking into account the possibility of her own error in making this very assessment.
If we believe that this possibility of largely uncorrectable judicial error may exist, and if we therefore believe that on an excess number of occasions judges will mistakenly believe that the decision before them is not one in which the rule, all things considered, should apply, then there appears to be some need for a mechanism of external enforcement. But what form might such a mechanism of external enforcement take? Not only is there a harmless error rule as to constitutional issues in criminal cases, 125 but there is also, and a fortiori, an obvious but less often discussed harmless error rule for civil cases and nonjury criminal cases in which erroneous evidentiary rulings do not present constitutional issues.
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That being the case, an important question is whether there remains any possible way in which trial 125 See Chapman v. California, 386 U.S. 18, 23-24 (1967) . 126 See FED. R. EVID. 103(a) (requiring that "a substantial right of the party" be affected for a claim of error to be preserved); see also Doty v. Sewall, 908 F.2d 1053 , 1057 (1st Cir. 1990 ) (noting that in civil cases, appellate courts need not review evidentiary decisions unless a "substantial right" of a party is affected). Indeed, the attitude is even more deferential than suggested in the text, because some appellate courts have gone beyond the harmless error principle to create a presumption that judges sitting without a jury have not relied on any erroneously received inadmissible evidence. See Gov't of Canal Zone v. Jimenez, 580 F.2d 897, 898 (5th Cir. 1978 ) ("Since appellant's case was tried before a Judge, we do not have to determine whether this evidence was admissible."); United States v. Allstate Mortgage Corp., 507 F.2d 492, 494 (7th Cir. 1974 ) ("Absent a showing of substantial prejudice, the court, in a bench trial, is deemed to have considered only admissible and relevant material."). UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 judges sitting without a jury could actually be forced to take the rules of evidence seriously, assuming now that it would be good for them to do so. If evidentiary issues do not in general wind up in appellate courts-and that is why, as the "case" books make clear, evidence is not a subject well learned or well taught by the use of cases, 127 even assuming the general wisdom of a focus on appellate cases as a form of law school instruction-then it appears as if the normal vehicle for the correction of trial error is disproportionately unavailable for evidentiary issues. Indeed, one way of describing the current state of affairs is in terms of trial judges ignoring the rules of evidence in nonjury cases precisely because they know they can get away with it. Because the rules of evidence--as opposed to the particularized techniques of epistemic evaluation--impose second-order constraints on first-order epistemic judgments of admissibility, we might (or at least some of us might 128 ) think that these are just the kinds of constraints that require external enforcers. And if the most common mechanism of external enforcement-appellate review-is unavailable, is there any hope for changing the current state of affairs?
One possibility, of course, is to change the current attitude of appellate courts about reviewing evidentiary rulings in noncriminal, non-constitutionally-implicated cases. But this approach is, at best, a remote possibility, in part because of the textual entrenchment of the harmless evidentiary error rule in Rule 103(a) of the Federal Rules of Evidence and its state counterparts, 129 and in part because we have no reason to believe that appellate courts are much interested in increasing their workload in general, or in increasing the number of correctoutcome cases that they will scrutinize closely. The statutory issue aside, however, one might imagine that a change in the incentives created by the existing harmless evidentiary error rule could be effectuated insofar as appellate courts, without much increasing their workload, were to adopt the common technique of low-probability high-penalty enforcement.
130 If the occasional trial judge who ignored the rules of evidence were to be subject to judicial scolding (and 127 See RICHARD O. LEMPERT ET AL., A MODERN APPROACH TO EVIDENCE: TEXT, PROBLEMS, TRANSCRIPTS AND CASES, at ix (3d ed. 2000) ("This is not a casebook."). 128 See Frederick Schauer, Judicial Supremacy and the Modest Constitution, 92 CAL. L. REV. 1045 REV. , 156-59 (2004 . 129 And also in 28 U.S.C. § 2111 (2006) . 130 The technique is especially useful for so-called white collar crimes, including tax crimes, and that is why law enforcement authorities are frequently so concerned to maximize the publicity attached to such cases. scoldings in appellate opinions are noticed, and likely have a substantial in terrorem effect on the future behavior of both the scolded judge and other judges as well), or if evidentiary mistakes were thought relevant to judicial promotion, for example, then it might well be that appellate courts now have at their disposal a moderately wide range of techniques for changing current behavior short of engaging in an extremely improbable course of reversing a large number of cases (most of which will have reached the right result) simply because of nonoutcome-changing evidentiary errors.
In terms of larger issues of institutional design, there exist in various decision-making domains mechanisms by which the fact-finding and decision-making functions are separated. Obviously the institution of the jury partakes of some of this, but it would be a mistake to move too quickly from recognizing some of the very real failings of juries to the conclusion that the merger of fact finding and law applying (or judgment rendering) is not itself without significant flaws. And this holds even more true with respect to the merger of the quite different tasks of determining admissibility and making a factual judgment on the basis of the admitted facts. Thus, and without getting into detail here, it may be possible to conceive of some number of institutional designs in which a significantly rule-based evidence-filtering process could maintain its rule-based features by separating that process from the goals of determining what happened as a matter of fact and then ultimately determining the outcome of some dispute. We see some of this in the process by which federal magistrates in searchand-seizure and confession cases make factual determinations to screen even from the trial judge those items of relevant, but unconstitutionally obtained, evidence that are best left out of the proceedings entirely. And the increasing use of discovery magistrates is an example of a process in which fact production is separated from fact finding. 131 We can imagine various other designs in which separate proceedings and separate adjudicators in essence prepare the record which will then be the basis for decision by someone else. This is a common feature of various investigations outside of the formal legal process, in which corporate officials delegate an evidence-evaluating or fact-finding mission to others while retaining the power of final decision for themselves. Under such an approach the fact finders or evi-UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 155: 165 dence evaluators would be somewhat more inclined to see epistemic rule following as part of the very point of their enterprise, and would consequently be less inclined to discard those rules than if they saw those rules as obstacles in the way of reaching a final decision. These possibilities are obviously remote in the short or intermediate term. Still, recognizing them might open up a wide range of possibilities for significant procedural reform to embody the importance of constraining judges as well as juries by exclusionary rules of evidence. But because such extreme forms of change in the institutional design of the trial are so unlikely in the foreseeable future, I will leave exploration of them for another occasion. At the moment, it is sufficient to conclude that it is hardly self-evident that the practices of so many trial judges in assuming that the rules of evidence are for other and lesser people is as beyond reproach and beyond remedy as is currently believed. More broadly, it is far from clear that the increasing academic and judicial momentum in favor of some form of Free Proof rests on solid empirical or conceptual foundations. Factual inquiry no less than normative legal prescription is usefully assisted by rules that are taken seriously, a point systematically neglected by the Free Proof tradition. That tradition, in the large as well as in some of its less ambitious manifestations, thus stands exposed of failing to explain why rules are important for law but not for facts, and of continuously clinging to a romantic image of the trial judge as a figure largely free of the cognitive failings we see and appreciate in lay jurors. Until the Free Proof tradition can meet the burden of explaining why these two significant omissions of justification do not substantially undercut the whole Free Proof idea, there will remain a significant place in the law of evidence for real rules that impose real constraints on real judges. In law this should come as little surprise.
